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NON- PRECEDENTI AL DECI SI ON -  S EE SUPERI OR COURT I .O.P. 6 5 .3 7  

COMMONWEALTH OF PENNSYLVANI A   I N THE SUPERI OR COURT OF 
PENNSYLVANI A    

 Appellee    
   

v.   
   
VANCE WALKER    
   
 Appellant    No. 1167 WDA 2013 

 

Appeal from  the PCRA Order July 2, 2013 
I n the Court  of Com m on Pleas of Beaver County 

Crim inal Division at  No:  CP-04-CR-0000801-1996 
 

BEFORE:  FORD ELLI OTT, P.J.E., BOWES, J., and WECHT, J. 

MEMORANDUM BY WECHT, J.:  FI LED FEBRUA RY 1 1 , 2 0 1 4  

 Vance Walker ( “Walker” )  challenges the July 2, 2013 order dism issing 

his pet it ion for relief under the Post -Convict ion Relief Act  ( “PCRA” ) , 42 

Pa.C.S. §§ 9541-46.  We affirm . 

 I n a previous m em orandum , we set  forth the factual and procedural 

history of this case as follows:   

The charges in this case arose from  the execut ion of a search 
warrant  at  the alleged residence of [ Walker]  at  1515 Elgin 
St reet , Aliquippa, on May 5, 1994.  Agent  Barbara Garret t  of the 
Office of the At torney General, Bureau of Narcot ics I nvest igat ion 
and Drug Cont rol, test ified at  t r ial that  she was part  of the 
invest igat ion of this residence that  led to Walker’s arrest  and the 
seizure of m ult iple baggies [ containing]  cocaine residue with the 
corners cut  off.  Agent  Garret t  described to the jury that  drug 
t raffickers com m only package cocaine for sale by placing it  in the 
corners of the baggies.  The affidavit  of probable cause filed to 
obtain the search warrant  for 1515 Elgin St reet  included a 
descript ion of events leading to [ Walker’s]  pr ior arrest  on 
February 23, 1993, by Pit tsburgh police for possession of crack 
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cocaine and possession with intent  to deliver crack cocaine, drug 
paraphernalia and cr im inal conspiracy. 

Before the execut ion of the search warrant  in the case before us, 
surveillance was done on the hom e and several t rash collect ions 
were conducted by law enforcem ent .  Certain docum ents were 
found in the t rash, including two ut ilit y envelopes addressed to 
[ Walker]  at  1515 Elgin St reet , Aliquippa.  Agent  Garret t  also 
test ified that  during her surveillance of the hom e prior to 
execut ion of the search warrant , she observed [ Walker]  park his 
car in the garage, enter the hom e without  knocking and, soon 
after, turn on a light  in an upstairs bedroom  of the residence.  

During the execut ion of the search warrant , agents found 
docum ents in the nam e of or addressed to “Vance Walker,”  at  
the Elgin St reet  address, including bank statem ents, a veter inary 
bill and personal let ters, throughout the house.  The agents also 
found “owe sheets,”  which Agent  Garret t  test ified are lists of 
drug debts, in the house.  Agent  Garret t  noted that  the back of 
the veter inary bill addressed to Walker had been used as an owe 
sheet .  I nside the house, agents also found a m an’s jacket  
containing $11,730 in cash, and $2,145 was found on the liv ing 
room  floor.  A loaded Sm ith and Wesson .22 caliber hand gun, 
previously reported as stolen from  a Beaver Falls residence, was 
found in a kitchen cupboard.  Agents also found 151 gram s of 
cocaine and a sm all digital scale in a paper bag on top of the 
overhead garage door adjacent  to the house.  The sam e vehicle 
[ Walker]  was observed driving the night  surveillance was 
conducted was parked in the garage.  Two bot t les of I nositol, a 
known cut t ing agent  for cocaine, were found in the kitchen and 
upstairs bathroom  of the hom e, respect ively. 

Agents also recovered the lease for the rental of the property 
from  the owner, Steven Colbert .  I t  was determ ined that  Colbert  
was not  liv ing in the residence at  the t im e of the search.  Agents 
also found an agreem ent  of sale between Colbert  and [ Walker]  
for the residence.  At  t r ial, Christ ine Waugh, an em ployee of the 
rental agent  for the property, test ified that  on February 23, 
1994, she had m et  with [ Walker] , Steven Colbert  and Colbert ’s 
gir lfr iend.  I t  had been her understanding that  the three of them  
would be liv ing there, but  on a subsequent  hom e inspect ion, she 
noted that  only one bedroom  was being used as a bedroom  and 
the other two were being used for storage of clothing and 
weight lift ing equipm ent .  Waugh further test ified that  she 
telephoned the residence several t im es to com plain about  dogs 



J-S01036-14 

-  3 -  

being kept  there and that  each t im e she called, [ Walker]  
answered the telephone or she reached the answering m achine.  
During her visits to the prem ises, only [ Walker]  was there.  
When agents executed the search warrant , [ Walker]  and his 
brother, Dodd Walker, were present  inside the hom e.  I n 
addit ion to the drugs and paraphernalia m ent ioned above, 
agents seized 14 pieces of crack cocaine from  Dodd Walker.  

On February 12, 1997, a jury convicted [ Walker]  of possession 
with intent  to deliver a cont rolled substance[ 1]  and receiving 
stolen property. [ 2]  Thereafter, he was sentenced to seven to 
fourteen years[ ’]  im prisonm ent .  Tr ial counsel, Paul Get t lem an, 
Esquire, appealed the judgm ent  of sentence to this court , which 
affirm ed the convict ion and sentence.  Com m onw ealth v. 
W alker, No. 482 Pit tsburgh 1997 (Pa. Super. May 18, 1998)  
(unpublished m em orandum ) .  On Septem ber 23, 1998, our 
Suprem e Court  denied Walker’s pet it ion for allowance of appeal.  

Com m onw ealth v. W alker ,  1101 WDA 2000, slip op. at  1-4 (Pa. Super. 

June 4, 2001)  (citat ion m odified) . 

On Decem ber 10, 1999, Walker filed a pet it ion for relief under the 

PCRA.  On May 12, 2000, the PCRA court  held an evident iary hearing.  On 

June 1, 2000, the pet it ion was denied.  Walker appealed, and we affirm ed 

the PCRA court ’s denial of post -convict ion relief on June 4, 2001.  I d .  at  1, 

10.  On March 22, 2002, the Suprem e Court  of Pennsylvania denied Walker’s 

pet it ion for allowance of appeal.  Com m onw ealth v. W alker,  796 A.2d 982 

(Pa. 2002)  (per curiam ) . 

____________________________________________ 

1  35 P.S. § 780-113(a) (30) . 
 

2  18 Pa.C.S. § 3925. 
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On August  8, 2012, Walker filed his second PCRA pet it ion.  On 

Septem ber 12, 2012, the PCRA court , pursuant  to Pa.R.Crim .P. 907(1) , 

served Walker with a not ice of the court ’s intent ion to dism iss his pet it ion 

without  hearing, after determ ining that  Walker’s pet it ion was unt im ely. 

On October 3, 2012, after Walker did not  file a writ ten response within 

twenty days of the not ice, the PCRA court , dism issed the pet it ion without  a 

hearing, for the reasons it  previously had set  forth in its “Prelim inary Order 

and Not ice of the Court ”  dated Septem ber 12, 2012.  Walker filed “A Mot ion 

to Supplem ent  Second Pet it ion for PCRA”  on April 12, 2013, which the PCRA 

court  denied on April 23, 2013.  Walker then filed a “Third Layered Post -

Convict ion Relief Pet it ion”  on June 3, 2013.  On June 4, 2013, the court  

issued a “Prelim inary Order and Not ice of Court ”  not ifying Walker of the 

court ’s intent ion to dism iss his pet it ion without  hearing, again finding the 

pet it ion to be unt im ely.  On June 25, 2013, Walker filed a writ ten response 

to the court ’s not ice.  On July 2, 2013, the PCRA court  dism issed Walker’s 

third PCRA pet it ion.  

On July 18, 2013, Walker filed a not ice of appeal.  On July 19, 2013, 

the t r ial court  issued a Pa.R.A.P. 1925(a)  opinion.3  Therein, the court  

____________________________________________ 

3  The PCRA court ’s Rule 1925(a)  opinion was issued even though the 
court  did not  direct  Walker to file a concise statem ent  of errors com plained 
of on appeal pursuant  to Pa.R.A.P. 1925(b) .  Nonetheless, even though he 
was not  ordered to do so, Walker filed a concise statem ent  on August  5, 
2013, seventeen days after the PCRA court  issued its opinion.   
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adopted its analysis from  its Septem ber 12, 2012 “Prelim inary Order and 

Not ice of the Court ”  and June 4, 2013 “Prelim inary Order and Not ice of 

Court .”   

Walker raises two issues for this Court ’s considerat ion:  

I .  DI D THE PCRA COURT [ ERR]  WHEN I T FAI LED TO GRANT 
AN EVI DENTI ARY HEARI NG WHEREI N APPELLANT COULD 
HAVE ESTABLI SHED AFTER[ - ] DI SCOVERED EVI DENCE 
WHI CH ENTI TLED HI M TO RELI EF FROM AN I LLEGAL 
SENTENCE? 

I I .  SHOULD AN I LLEGAL SENTENCE ALWAYS BE SUBJECT TO 
APPELLATE REVI EW? 

Brief for Walker at  3 (punctuat ion m odified) . 

The “standard of review for an order denying post -convict ion relief is 

lim ited to whether the record supports the post -convict ion court ’s 

determ inat ion, and whether that  decision is free of legal error.”    

Com m onw ealth v. Johnson ,  945 A.2d 185, 188 (Pa. Super. 2008) .  The 

PCRA court ’s findings “will not  be disturbed unless there is no support  for the 

findings in the cert ified record.”   I d . 

Walker argues that  his seven to fourteen-year pr ison sentence, which 

was an enhanced sentence for a second drug convict ion under 35 P.S. 

§ 780-115, was illegal.  Specifically,  Walker alleges that  no evidence was 

presented to the court  to prove that  he had a second or subsequent  drug 

offense at  the t im e that  he com m it ted the instant  offense.  Before we 

address Walker’s substant ive claim , we first  m ust  determ ine whether 

Walker’s PCRA pet it ion was t im ely, an issue that  im plicates our jur isdict ion.  
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I n Com m onw ealth v. Jackson,  we art iculated the t im eliness 

standards under the PCRA as follows:   

The PCRA “provides for an act ion by which persons convicted of 
cr im es they did not  com m it  and persons serving illegal sentences 
m ay obtain collateral relief.”   42 Pa.C.S.A. § 9545.  When an 
act ion is cognizable under the PCRA, the PCRA is the “sole 
m eans of obtaining collateral relief and encom passes all other 
com m on law and statutory rem edies for the sam e purpose[ .] ”   
42 Pa.C.S.A. § 9542.  

I n order for a court  to entertain a PCRA pet it ion, a pet it ioner 
m ust  com ply with the PCRA filing deadline.  See 
Com m onw ealth v. Robinson,  837 A.2d 1157, 1161 (Pa. 
2003) .  The t im e for filing a pet it ion is set  forth in 42 Pa.C.S.A 
§ 9545(b) , which provides in relevant  part :   

( b)   Tim e for  f iling pet it ion.— 

(1)   Any pet it ion under this subchapter, including a second or 
subsequent  pet it ion, shall be filed within one year of the date the 
judgm ent  becom es final, unless the pet it ion alleges and the 
pet it ioner proves that :  

( i)   the failure to raise the claim  previously was the 
result  of interference by governm ent  officials with the 
presentat ion of the claim  in violat ion of the Const itut ion or 
laws of this Com m onwealth or the Const itut ion or laws of 
the United States;  

( ii)   the facts upon which the claim  is predicated were 
unknown to the pet it ioner and could not  have been 
ascertained by the exercise of due diligence;  or 

( iii)   the r ight  asserted is a const itut ional r ight  that  
was recognized by the Suprem e Court  of the United States 
or the Suprem e Court  of Pennsylvania after the t im e period 
provided in this sect ion and has been held by that  court  to 
apply ret roact ively. 

*  *  *  

42 Pa.C.S.A § 9545(b) . 
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“ [ T] he t im e lim itat ions pursuant  to . .  . the PCRA are 
jur isdict ional.”   Com m onw ealth v. Fahy,  737 A.2d 214, 222 
(Pa. 1999) .  “ [ Jur isdict ional t im e]  lim itat ions are m andatory and 
interpreted literally;  thus, a court  has no authority to extend 
filing periods except  as the statute perm its.”   I d.  “ I f the pet it ion 
is determ ined to be unt im ely, and no except ion has been pled 
and proven, the pet it ion m ust  be dism issed without  a hearing 
because Pennsylvania courts are without  jur isdict ion to consider 
the m erits of the pet it ion.”   Com m onw ealth v. Perr in, 947 
A.2d 1284, 1285 (Pa. Super. 2008) . 

Com m onw ealth v. Jackson,  30 A.3d 516, 518-19 (Pa. Super. 2011) , 

appeal denied,  47 A.3d 845 (Pa. 2012) .  

 Walker’s judgm ent  of sentence was im posed on March 3, 1997.  He 

filed a direct  appeal to this Court , and, on May 18, 1998, we affirm ed the 

judgm ent  of sentence. Walker filed a pet it ion for allowance of appeal to the 

Pennsylvania Suprem e Court , which was denied on Septem ber 22, 1998.  

After that  denial, Walker had ninety days, or unt il on or about  Decem ber 21, 

1998, to file a pet it ion for cert iorari with the United States Suprem e Court .  

U.S. Sup. Ct . Rule 13.  Because he did not  do so, Walker’s judgm ent  of 

sentence becam e final after those ninety days elapsed.  42 Pa.C.S § 

9545(b) (3) .  Thus, he had one year from  Decem ber 21, 1998, to file a 

pet it ion under the PCRA.  I d. § 9545(b) (1) .  Any PCRA pet it ion filed after 

Decem ber 21, 1999, facially is unt im ely, and, unless an except ion 

enum erated in 42 Pa.C.S. § 9545(b) (1)  applies, this Court  lacks jur isdict ion 

to hear this case.  See Perrin, supra.   On June 3, 2013, Walker filed his 

third PCRA pet it ion, over thir teen years past  the statutory deadline.  

Therefore, that  pet it ion facially is unt im ely. 
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 Present ly, Walker argues that  his pet it ion should not  be deem ed 

unt im ely, for two reasons.  First , Walker asserts that  he has sat isfied the 

newly-discovered fact  except ion to the PCRA’s t im e-bar.  See  Jackson,  30 

A.3d at  518-19;  42 Pa.C.S. § 9545(b) (1) ( ii) .   Walker m aintains that  the t r ial 

court  incorrect ly found his instant  convict ion to be his second offense under 

35 P.S. § 780-115, and that  he should have received a pr ison sentence of 

five to ten years, rather than seven to fourteen years.  Walker claim s that  he 

was unaware of the proper definit ion of “ second or subsequent  offense”  unt il 

“he was reviewing the possible sentencing in an unrelated case on June 27, 

2012.”   See Second Pet it ion for Post -Convict ion Relief at  5 ¶19.  He argues 

that  his discovery of this definit ion const itutes a newly-discovered fact  under 

42 Pa.C.S. § 9545(b) (1) ( ii) .   Therefore, he argues, this Court  has jur isdict ion 

over his unt im ely claim . 

 We previously have addressed an argum ent  sim ilar to the one that  

Walker now presents:  

Our Suprem e Court  has held for purposes of 42 Pa.C.S. 
§ 9545(b) (1) ( ii)  inform at ion is not  “unknown”  to a PCRA 
pet it ioner when the inform at ion was a m at ter of public record.  
For purposes of the except ion to the PCRA’s jur isdict ional t im e-
bar under [ subsect ion]  9545(b) (1) ( ii) ,  a pet it ioner fails to m eet  
his burden when the facts asserted were m erely unknown to 
him .  A pet it ioner m ust  also explain why his asserted facts could 
not  have been ascertained earlier with the exercise of due 
diligence.  

Com m onw ealth v. Taylor, 933 A.2d 1035, 1040-41 (Pa. Super. 2007) .  



J-S01036-14 

-  9 -  

The definit ion of “ second or subsequent  offense”  under Pennsylvania’s 

Cont rolled Substance Act  is a m at ter of public record.  Through the exercise 

of due diligence, Walker could have determ ined that  definit ion on or before 

Decem ber 21, 1999.  Consequent ly, Walker has not  sat isfied the newly-

discovered fact  except ion to the PCRA’s jur isdict ional t im e-bar. 

Second, Walker argues that  an illegal sentence claim  can never be 

waived.  This is t rue.  Yet , the fact  that  Walker’s claim s are not  waived does 

not  m ean that  we have jur isdict ion over them .  Waiver and jur isdict ion are 

separate m at ters.  Although “not  technically waivable, a legality [ of 

sentence]  claim  m ay nevertheless be lost  should it  be raised for the first  

t im e in an unt im ely PCRA pet it ion for which no t im e-bar except ion applies, 

thus depriving the court  of jur isdict ion over the claim .”   Com m onw ealth v. 

Slotcavage, 939 A.2d 901, 903 (Pa. Super. 2007)  (cit ing Com m onw ealth 

v. Fahy, 737 A.2d 214, 223 (Pa. 1999)  ( “Although legality of sentence is 

always subject  to review within the PCRA, claim s m ust  st ill f irst  sat isfy the 

PCRA’s t im e lim its or one of the except ions thereto.” ) ) .  As we noted above, 

no except ions to the PCRA’s t im eliness requirem ents apply in this case.  As 

such, we lack jur isdict ion to review Walker’s legality of sentence claim , even 

though it  is non-waivable.  

Because both reasons proffered for t im eliness in Walker’s third pet it ion 

necessarily fail,  Walker’s pet it ion was unt im ely, rendering our courts without  

jur isdict ion to review his third PCRA pet it ion.  Accordingly, the PCRA court  

did not  err in dism issing Walker’s pet it ion without  hearing. 
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Order affirm ed.  

 

Judgm ent  Entered. 

 

 

Joseph D. Seletyn, Esq. 
Prothonotary 

 

Date:  2/ 11/ 2014 

 

 

 


