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BEFORE: DONOHUE, OTT and MUSMANNO, 1].
MEMORANDUM BY MUSMANNGO, 1J.: FILED JUNE 20, 2014

Judy D. Brown ("Brown” or “Plaintiff”) appeals, pro se, from the Order
granting the Preliminary Objections filed by Bank of America (“the Bank” or
“Defendant”), and dismissing Brown’s Complaint with prejudice.
Additionally, the Bank has filed a "Motion to Quash; Alternatively, Application
for Summary Disposition” (hereinafter *Motion to Quash”), and, in response,
Brown filed a pro se “Petition to the Court to Deny [the Bank’s] Motion to
Quash,” and an "Amended Petition to the Court to Deny [the Bank’s] Motion
to Quash” (collectively “Response Petitions to Motion to Quash”). We deny

the Bank’s Motion to Quash, deny Brown’s Response Petitions to Motion to

Quash, and affirm the Order on appeal.
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In July 2000, Brown entered into a mortgage agreement with the
Bank’s predecessor-in-interest (Countrywide Home Loans, Inc.) as the
mortgagee, on her property located in New Castle, Pennsylvania. Brown
defaulted on the mortgage in May 2007. A few months later, the Bank,
which then owned the mortgage note, filed a Mortgage Foreclosure
Complaint (docketed at No. 11365 of 2007, hereinafter "No. 11365") that
was served on Brown by personal service. Brown did not respond to the
Mortgage Foreclosure Complaint in any fashion or retain counsel. In October
2007, upon praecipe by the Bank, the prothontary entered a default
judgment against Brown.

Over five years after the entry of the default judgment, in July 2013,
Brown filed a pro se Complaint against the Bank in the instant case (docket
No. 10652-2013, hereinafter "No. 10652"). The trial court summarized the
relevant allegations in Brown’s Complaint at No. 10652, and in the Bank’s
Mortgage Foreclosure Complaint in the separate action at No. 11365, as
follows:

In general, [Brown’s] Complaint alleges acts of impropriety

by [the Bank], relative to a mortgage loan contract with [Brown]

as mortgagor[,] which ultimately resulted in foreclosure

proceedings at [] No. 11365 .... Count I of [Brown’s] Complaint

alleges that [the Bank] engaged in fraud, misrepresentation and
deceptive business practices by inflating the value of [Brown’'s]
property to qualify for a [Federal Housing Administration

(“FHA")] loan; utilizing a notary who notarized documents

without the signer of the document being present before the

notary; retaining the Phelan, Hallinan and Schmeig law firm to

pursue foreclosure using fraudulent loan documents[,] and
providing an address in Plano, Texas[,] that is actually a
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processing center; and further alleging that [the Bank] “pushed
[the] loan through [a] direct endorsements system” knowing it
didn’t qualify. In Count II of the Complaint, [Brown] alleges a
breach of contract[,] contending that [the Bank] placed a
mortgage upon her property even though the property was not
titled as real estate!!! and did not qualify for FHA financing and
otherwise in failing to follow FHA regulations when foreclosing
upon the real estate.

The proceedings at [] No. 11365 ... constitute a
foreclosure action based upon the same mortgage [that] is the
subject of the proceedings in the instant action. In that
proceeding[, Brown] failed to respond to the [Bank’s
Clomplaint[,] with the result that a default judgment was
entered against her. Approximately five years after the entry of
the default judgment[, Brown] engaged in filing a series of
[M]otions and [P]etitions seeking to contest, and ultimately, to
open or set aside that judgment, which were unsuccessful.
[Separately] from the proceedings filed at the foreclosure action
itself, [Brown] filed a [ClJomplaint against [the Bank] in the
magistrate district court in Lawrence County ... alleging similar
claims related to her mortgagel[,] which action was dismissed by
the [magistrate] court judge.

Trial Court Opinion, 11/20/13, at 2-3 (footnote added).

In response to Brown’s Complaint at No. 10652, on August 7, 2013,
the Bank filed Preliminary Objections, including a demurrer, arguing that the
trial court must dismiss Brown’s action based on the doctrine of res judicata
because it constituted an attempt to re-litigate the completed foreclosure
proceedings in a new and separate proceeding. The Bank additionally
argued that if Brown wished to challenge the foreclosure action, she was

required to petition the trial court to open the default judgment entered

! Brown avers on appeal that her residence that was situated on the
property, a mobile home, was “personal property,” and the Bank never held
a mortgage interest in the mobile home. See Brief for Appellant at 5, 6.
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against her at No. 11365 because the instant case involves the same parties
and the same underlying issues.
Following a procedural history that is not relevant to our disposition of
this appeal, the trial court entered an Order on November 20, 2013,
granting the Bank’s Preliminary Objections and dismissing Brown’s
Complaint with prejudice. Brown timely filed a pro se Notice of Appeal.
Brown presents the following issue for our review:

Whether the [trial cJourt addressed all issues under the 14%
Amend[ment to the United States Constitution,] and rights under
Res Judicata [sic], [and the Pennsylvania] Rules of Civil
Procedure and Pennsylvania Law conforming to the following:

Right of due process of 14" Amendment and Res
Judicata[, and] 42 Pa.[C.S.A. §] 5526 - revival of a
judgment of a lien on real estate after 5 years[?]

Brief for Appellant at 4 (unnumbered; bold omitted).
As an initial matter, we are mindful that

a preliminary objection in the nature of a demurrer is properly
granted where the contested pleading is legally insufficient.
Preliminary objections in the nature of a demurrer require the
court to resolve the issues solely on the basis of the pleadings;
no testimony or other evidence outside of the complaint may be
considered to dispose of the legal issues presented by the
demurrer. All material facts set forth in the pleading and all
inferences reasonably deducible therefrom must be admitted as
true. In determining whether the trial court properly sustained
preliminary objections, the appellate court must examine the
averments in the complaint, together with the documents and
exhibits attached thereto, in order to evaluate the sufficiency of
the facts averred. The impetus of our inquiry is to determine the
legal sufficiency of the complaint and whether the pleading
would permit recovery if ultimately proven. This Court will
reverse the trial court’s decision regarding preliminary objections
only where there has been an error of law or abuse of discretion.

-4 -
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When sustaining the trial court’s ruling will result in the denial of
claim or a dismissal of suit, preliminary objections will be
sustained only where the case is free and clear of doubt.
Kirschner v. K&L Gates LLP, 46 A.3d 737, 747 (Pa. Super. 2012)
(citations, quotation marks, brackets, and paragraph breaks omitted).

In her Argument section,? Brown argues that the trial court erred by
granting the Bank’s Preliminary Objections and dismissing her Complaint
because the court (1) incorrectly ruled that the doctrine of res judicata
barred her action; (2) improperly addressed the affirmative defense of res
judicata through Preliminary Objections; and (3) deprived her of due
process. See Brief for Appellant at 13-21.

In its Opinion, the trial court addressed Brown’s claims, thoroughly set
forth its analysis, and determined that the doctrine of res judicata barred
Brown’s action. See Trial Court Opinion, 11/20/13, at 3-12. We affirm
based on the trial court’s well-reasoned analysis, which is amply supported
by the law and the record. See id.

Because we discern no abuse of discretion or error of law by the trial
court in granting the Bank’s Preliminary Objections and dismissing Brown’s

Complaint, we affirm the Order on appeal. Additionally, we deny the Bank’s

Motion to Quash, and deny Brown’s Response Petitions to Motion to Quash.

% Virtually all of Brown’s argument consists of her citation to, and summaries
of, case law decisions that, Brown asserts, support her claims. See Brief for
Appellant at 13-20. However, Brown advances scant substantive analysis
regarding the application of the cited case law to the instant case.
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Motion to Quash denied. Brown’s Response Petitions to Motion to
Quash denied. Order affirmed.

Judgment Entered.

Joseph D. Seletyn, Esq.
Prothonotary

Date: 6/20/2014
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JUDY BROWN, :  IN THE COURT OF COMMON PLEAS
Plaintiff . LAWRENCE COUNTY, PENNSYLVANIA
VS. : NO. 10652 ofF 2013, C.A.

BANK OF AMERICA (COUNTRYWIDE ; -
HOME LOANS), . .

Defendant
APPEARANCES
For Plaintiff: Pro Se
For Defendant: - Gretchen woodruff Root, Esq.
Reed Smith LLP
Reed smith Centre
225 Fifth Avenue
Pittsburgh, PA 15222 .
OPINION
MOTTO, P.J. NOVEMBER 20, 2013

Before the Courf‘for disposition are the Pre1im1hary
objections of the Defendant Bank of America to Plaintiff’s
complaint in the nature of a demurrer pursuant to Pa.R.C.P.
1028(a) (4). Defendant contends that plaintiff’s action is
barred by the Doctrine of Res Judicata because it involves the
same action and parties as weré involved in the foreclosure
proceedings at case captioned Bank of New York, as Trustee for
certificateholders of CwMBS 2003-R4 v. Judy D. Brown, case NO.
11365 of 2007, C.A., Lawrence County, as well as the same action
and parties that were involved in magisterial district court
proceedings in Lawrence County at No. Cv-85-13. Because this
Court concludes thEILfﬂgéﬁﬁéfﬁ’s complaint constitutes an

impermissible co]aateréﬂ attack on the final judgment entered in
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the foreclosure proceedings at case No. 11365 of 2007, C.A. and
all the necessary elements required for the Doctrine of Res
judicata to apply are present, the Court will sustain the
pefendant’s Preliminary oObjection and dismiss Plaintiff’s
complaint with prejudice.

In general, Plaintiff’s Complaint alleges acts of
impropriety by Defendant Bank of America, relative to a mortgage
Toan contract with Plaintiff as mortgagor which ultimately
resulted in foreclosure proceedings at case No. 11365 of 2007,
C.A. Count I of the Complaint alleges that Defendant engaged in
fraud, misrepresentation and decept%ve business practices by
inflating the value of her property to qualify for a FHA loan;
utilizing a notary who notarized documents without the signer of
the document being present before the notary; retaining the
phelan, Hallinan and Schmeig law firm to pursue foreclosure
using fraudulent loan documents and providing an address in
plano, Texas that is actually a processing center; and further
alleging that Defendant “pushed loan through direct endorsements
system” knowing it didn’t qualify. In Count II of the
complaint, pPlaintiff alleges a breach of contract contending
that Defendant placed a mortgage upon her property even though
the property was not titled as real estate and did not qualify
for FHA financing and otherwise in failing to follow FHA
regulations when foreclosing upon the real estate.

The proceedings at case No. 11365 of 2007, C.A. constitute

a foreclosure action based upon the same mortgage which is the

subject of the proceedinpﬁ_gﬁ/ﬁﬁﬁnkqépant action. 1In that
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proceeding the defendant failed to respond to the complaint with
the result that a default judgment was entered against her.
Approximately five years after the entry of the default judgment
plaintiff engaged in filing a series of motions and petitions
seeking to contest, and ultimately, to open or set aside that
judgment, which were unsuccessful. Aside from the proceedings
filed at the foreclosure action itself, plaintiff filed a
complaint against Bank of America in the magistrate district
court in Lawrence County at case number CV-85-13 alleging
similar claims related to her mortgage which action was
dismissed by the district court judge.

Initially, the Court will examine the propriety of
addressing the affirmative defense of res judicata through

preliminary objections. Pa.R.C.P. 1030 contemplates that all

‘affirmative defenses, including res judicata, shall be pleaded

in a responsive pleading under the heading of “new matter”.
ordinarily a court may not take judicial notice in one case of
the record in another case even though the case arose in the
same court and the contents of those records are known to the

court. callery v. Municipal Authority of Blythe Twp., 432 Pa.

307, 243 A.2d 385 (1968). However, if the circumstances
necessary to sustain the plea of res judicata appear on the face
of the complaint, the defense may be raised by preliminary

w
objections. Jones v. Costld’, 354 Pa. 245, 47 A.2d 259 (1946%

cited in Callery v. Municipal Authority of Blythe Twp., 432 Pa.

at 310, 243 A.2d at 387. 1In Flemming v. Straver, 367 Pa. 284,

80 A.2d 786 (195%qt€5}gqygﬂggg by the callery court, the
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original complaint referred to the prior action. The complaint
was theﬁ amended to delete any reference to the prior suit. The
Supreme Court held thit the admission of the existence of the
prior judgment still appeared on the face of the record and
permitted the defendant tb assert a res judicata defense by
preliminary objection.

Here, Plaintiff has specifically referenced the prior
forec1dsure proceedings in her Complaint. Paragraph 9 of the
complaint specifically alleges that “foreclosure proceedings
were initiated in September of 2007 and recorded in the Office
of the prothonotary under civil action 11365-2007." .
additionally, paragraphs 10 through 14 reference procedures that
occurred in that action including an order of court entered
therein that resulted in a finding that the mobile home Tocated
upon her real estate was, in fact,part of the real estate and
subject to the foreclosure proceedings. Here, the defense of
res judicata may be raised by preliminary objection because of
Plaintiff’'s reference to the prior judgment in her complaint.

Additionally, if Plaintiff wished to challenge the
pefendant’s method of raising the res judicata claim by
preliminary objection, the proper procedure would have been a
preliminary objection in the nature of motion to strike because
of Tack of conformify to law or rule of court, such procedure |

1628 («)
being required by Pa.R.C.P. 383+£2)- Since Plaintiff has
failed to avail herself of the appropriate procedure to
challenge any alleged improper matter contained in pefendant’s
preliminary Objectipapam@ihpsiin fact addressed the Defendant’s
03H0V 20 P 21y
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Preliminary Objections on. their merits, acknowledging not only
the foreclosure action, but the proceedings before the
magisterial district court, the Court will therefore address the

merits of the res judicata claim. See Rufo v. The Bastian-

Blessing Co., 417 pa. 107, 207 A.2d 823 (1965); callery v.

Municipal Authority of Blythe Township, Supra.

The foreclosure action at case No. 11365 of 2007, C.A.,
relative to Plaintiff’'s mortgaged property, and brought on the
same mortgage identified in this action, was filed on September
12, 2007. The Complaint was served by the Sheriff of Lawrence
County by personal service upon the Plaintiff on September 17,
2007. Plaintiff did not file an answer nor otherwise respond to
the Complaint, nor did she ever retain counsel. A default

judgment in rem was entered against the Plaintiff on October 31,

12007.

Plaintiff took no action on the record at the mortgage
foreclosure action until June 7, 2012)when Plaintiff filed a
“motion to Court"}seeking a hearing for the review of evidence
in regard to acts of fraudulent misrepresentation, breach of
contract, intent to deceive, false statements and negligence
“committed against [herself], mortgage and property”. By order
dated July 30, 2012, the motion was denied.

The parties acknowledge that on or about May 7, 2013,
Plaintiff filed a complaint against Bank of America before
Magisterial District Court Judge Jennifer L. Nicho1son)at case
number Cv-85-13, alleging breach of contract and
misrepresentatiorFpf pywkligheral. The Complaint was summarily

03H0Y 20 P 2 1y
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dismissed by Judge Nicholson on or about June 10, 2013}without
prejudice.

On June 17, 2013, Plaintiff filed at case No. 11365 of
2007, C.A. a Motion to Dismiss Foreclosure Complaint, which was
denied by.this Court on July 1, 2013. on or about July 7, 2013,
Plaintiff filed a Petition to Open Judgment and an “Ammended
[sic] petition” the following day. on July 9, 2013, this Court
issued a rule to show cause as to why the petition to open
should not be granted and scheduled the matter for a hearing.
After hearing)and by opinion dated November 18, 2013, in the
foreclosure action, this Court denied the Petition and
“ammended” Petition to Open Default Judgment.

where a final judgment on the merits has been rendered by a
court of competent jurisdiction, the doctrine éflzés judicata,
or claim preclusion, will bar any future suit on the same cause

of action between the same parties. chada v. chada, 756 A.2d

39, 42 (Pa.Super. 2000).
A default judgment qualifies as a judgment on the merits
and is entitled to preclusive effect under the doctrine of res

judicata. McGill v. Soughthwark Realty Co., -534—Pa—=85, 828

A.2d 430, 435 (Pa.Commw. 2003); Fox V. Gabler, 626 A.2d 1141,
1143 (ra. 1993).

In order to support a claim of res judicata, the party
asserting the defense must show a concurrence of four
conditions: (1) identity of the thing sued upon; (2) identity
of the cause of action; (3) identity of persons and parties to
the act{on; a JLEQfGﬁHQHf%%y of the quality or capacity of the

203 Koy ZC P 2y
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parties suing or sued. Stevenson v, Silverman, 417 Pa. 187, 208

A.2d 786, cert. denied, 382 U.S. 833, 86 S.Ct. 76, 15 L.Ed.2d 76

(1965). The essential inquiry is whether the ultimate and
controlling issues have been decided in a prior proceeding 1in

which the present parties had an opportunity to appear and

assert their rights. Hochman v. Mortgage Finance Corp., 289 Pa.
260, 137 A. 252 (1927), cited in callery v. Municipal Authority
of Blythe Township, 432 Pa. at 312, 243 A.2d at 388.

The Court finds that there exists identity in the thing

being sded upon or for in these proceedings and in the
foreclosure proceedings. The subject of both actions 1is the
mortgage itself and the propriety of proceeding to foreclosure
on the property which is the subject of the mortgage at 217 west
Washingfon Street, New Castle, Lawrence County, Pennsylvania.

In essence, in this case Plaintiff is alleging that Defendant
engaged in improper conduct in placing a mortgage upon her
property which ultimately resulted in a foreclosure proceeding.
The alleged improprieties relating to the creation of the
mortgage should have and could have been raised as a defense to
the forec]osure'itse1f. The claims here relate to the validity
of the mortgage and the extent to which the mortgage should have
Tawfully been considered to have constituted a mortgage lien
upon the structure,which she refers to as a mobile home,located
upon the real estate described in the mortgage. Although
plaintiff is seeking money damages in this case and not seeking
to set aside the foreclosure proceeding, nevertheless, if the

mortgage was R fACOMEINY,. which issue has already been

203K0V20 P 2ty
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determined adversely to Plaintiff by the effect of the judgment
at No.111365 of 2007 C.A., then there is no basis for damages.
The thing being sued upon is the right to foreclose upon
plaintiff’s property pursuant to a valid mortgage because of
Plaintiff’s default, identical matters being sued upon in both
cases. |

The Court also finds that the element of identity-of-cause-
of-action is also satisfied. The question which must be
determined relative to this element is whether the two claims,
that is, the claim raised in the foreclosure action ﬁnd the
claims raised here in the present action, have such a measure of
identity and are so iﬁjftricab1y intertwined that a different
judgment in the‘iéﬁigén action would operate to nullify or

substantially impair rights or interests established by the

judgment in the first action. Del Turco v. Peoples Home Savings

Asn'n., 478 A.2d 456, 463 (Pa.Super. 1984).

In Del Turco, the Superior Court considered the res
judicata effect of a mortgage foreclosure judgment upon a
subsequent suit brought by the mortgagor against the mortgagee.
pel Turco had executed a mortgage in favor of Peoples Home
savings and Loan Association. Subsequently, Peoples Home
initiated a mortgage foreclosure action against Del Turco for
failing to make monthly payments required by the terms of the
mortgage and mortgage note. Del Turco failed to respond, and as
a result,a default judgment was entered against Del Turco. The
subject real estate was sold at sheriff’s sale and a schedule of

distributiof!Wa3/0AtENADe]l Turco did not take any exception to
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the issuance_of the writ of execution nor petition to set aside
the sheriff's sale. After the completion of the mortgage
foreclosure proceedings, Del Turco filed a complaint in frespass
and assumpsit against Peoples Home. Peoples Home filed
preliminary objections raising the defense of res judicata,
which was permitted because of the references in the complaint
to the mortgage foreclosure action. 1In finding that the
doctrine of res judicata applied and identity of the causes of
action, the court said the following:

In the instant matter, appellants present a
restitutionary theory of recovery that, in_essence,
challenges the amount of debt paid by Peoples Home
pursuant to judgment in the mortgage foreclosure
action. 1In Counts I, II, recovery of sums allegedly
neither paid by Peoples Home to Rawding Electric nor
properly credited to appellants’ mortgage loan

account is sought. In Count III, recovery of an
amount in excess of what appellants allege to have
been the reasonable value of attorney’s services
rendered in the mortgage foreclosure action 1is
demanded. Clearly the litigation of these counts,

if successful, would operate to undermine the initial
judgment of Peoples Home. See_Restatement (second)

of Judgments §58, Comment F. Illustration 9, 10 (1980);
see also, In Re Estate of Banes, 479 Pa. 264, 388 A.2d
319 (1978)(per curiam, equally divided court).
Therefore, we conclude that the preservation of the
integrity of judgments and the principle of finality
underpinning res judicata theory requires preclusion
from judicial consideration the averments set forth in
counts I-III. Appellants had full opportunity to make
these claims in the mortgage foreclosure action but
failed to do so. As sucﬁ, the preliminary objections
to Counts I-III were properly sustained by the lower
court.

pel Turco, 329 Pa.Super. at 272, 478 A.2d at 463.

The same analysis as set forth in Del Turco applies equally
here. If Plaintiff’s claims were allowed to go forward,and if
successful, the result would operate to undermine the initial

_ FILED/BRIGINAL . .
judgment obtained in the mortgage foreclosure action. The 1in
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rem judgment in the mortgage foreclosure action necessarily
requires a finding as to the validity and propriety of the
mortgage itself. The allegations of fraud, misrepresentation,
deceptive business practices and breach of contract all go to
the validity of the mortgagg,which has been judicially
determined to be in fact valid by virtue of the default judgment
entered in that foreclosure action. Relitigation of the
validity of the mortgage is precluded by principles of res
judicata.

The identity of parties element requires that the parties

to both proceedings either be identical or be parties in privity

with identical parties. 0'Conner v. O’Conner, 291 Pa. 175, 139

A. 734 (1927): Stevenson v. Silverman, 417 pa. 187, 208 A.2d 786

(Pa. 1965). The plaintiff in the foreclosure action at No.
11365 of ZOgﬁQ C.A. is Bank of New York, as Trustee for the
certificateholders of cwMvs2003-R4. The Defendant in this
proceeding is Bank of America. Those in privity are those whose
relationship to the same right of property is mutual or
successive. Privity denotes mutual or successive relationship

to the right of property, title or estate. 0'Conner v.

0’Conner, 291 Pa. at 180, 139 A. at 735-736. Bank of New York)
as Trustee for the certificateholders and as the owner of the
subject mortgage}filed the foreclosure action. Bank of America
is the loan servicer. These parties are in privity with each
other as having mutual rights to the property. The interest of

both Bank of America and Bank of New York is mutual in that both

parties have a Feége(l/DrigRest in obtaining satisfaction of the
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mortgage and mortgage note through payment of the debt in full

Frrotgipayrent—of—the—dobt—in—futt or the ultimate completion
of foreclosure proceedings. Thus, the Court finds that the
identity of parties element is satisfied.

Lastly, the Court finds that the identity of the quality or
capacity of the parties suing or being sued. Here the capacity
of each of the parties is the same in each case. In each case,
the capacity of Judy Brown, as Plaintiff in this case and as
Defendant in the foreclosure, is that of the mortgagor disputing
the validity or enforceability of the mortgage document or the
property encompassed within it. This is not a case where the
prior suit involved the same party acting in a different

capacity as in Security Trust Co. v. Feist, 333 Pa. 536, 5 A.2d

119 (1939)(bo1ding that where a trust company acted in its
capacity as a trustee in a prior proceeding, it was not bound by
the judgment when it brought a subsequent proceeding as the same
mortgage in its capacity as a mortgageé)

The application of res judicata requires a finding that the
present parties actually had an opportunity to appear and assert

their rights. Hochman v. Mortgage Finance Corp., 289 Pa. 260,

137 A. 252 (pPa. 1927). Here, the plaintiff had the opportunity
to appear, as defendant in the mortgage foreclosure action,to
assert any claim she had as to the validity of the mortgage and
the circumstances that lead to its creation,and further to
dispute the specific property to which it applied, but failed to
do so. The record establishes in the foreclosure action that

she was servéd b £BRitig mortgage foreclosure complaint by

W0BHOV 20 P 2 1y
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personal service and failed to respond, resulting in a default
judgment against her, which she belatedly unsu;cessfu]]y
attempted to open. Plaintiff failed to take advantage of that
opportunity in the mortgage foreclosure action. Having failed
to do so, her effort to avoid the effect of that judgment must
be found to be barred by principles of res judicata.

The pefendant has also asserted a preliminary objection
ai]eging non-joinder of a necessary party. Defendant requests
that the Court alternatively order Plaintiff to amend her
complaint by adding Bank of New York, the holder of the mortgage
as a necessary party. Since the Court has granted the
pre11hinary objection seeking dismissal of the action by
application of the Doctrine of Res Judicata, it is not necessary
to decide this preliminary objection.

Finally, Defendant filed a Motion to Dismiss Plaintiff’s
complaint Pursuant to Pennsylvania Rule of Civil Procedure
233.1. By the authority of this rule, Defendant seeks an order
barring pPlaintiff from pursing additional pro se 1itigation
against Defendant or related entities raising the same or
related claims without leave of court. Defendant cites what it
views to be Plaintiff’s “numerous, unsubstantiated and vexatious
filings.” Pa.R.C.P. 233.1 provides that a pro se 11tﬁgant's
complaint is subject to dismissal if the claims in the instant
complaint are the same or related to a prior action, the instant
claims are brought against the same or related defendant, and
these claims are resolved by settlement or court proceeding.

FILED/GRIGINAL
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The purpose of this rule is to give the trial court
discretion to bar the pro se litigant from filing further
Titigation against the same or related defendants raising the
same or related claims without Jeave of court. The purpose of
the rule is to provide relief to a defendant who has been
subjected to repetitive Titigation that constitutes an abuse of
the Tegal system.

At this juncture, the Court will decline to exercise its
discretion to invoke Pa.R.C.P. 233.1 as the Court has dismissed
plaintiff's Complaint without leave to file any amended
complaint and in the case at No. 11365 of 2007, C.A.,.has denied
the petition to open judgment that the Plaintiff in this action
filed in her capacity as the Defendant in the foreclosure
action. Since the Court cannot conceive of any further action
relative to the issues raised by Plaintiff, the Court will
reserve the authority to apply Pa.R.C.P. 233.1 in the event that
plaintiff should file any further claim meeting the requirements

of Pa.R.C.P. 233.1(a)(1)(2).
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‘ Juby BROWN, : IN THE COURT OF COMMON PLEAS
plaintiff LAWRENCE COUNTY, PENNSYLVANIA
VS, . NO. 10652 OF 2013, C.A.

BANK OF AMERICA {(COUNTRYWIDE :
HOME LOANS), ‘ :
pefendant

ORDER OF COURT

AND Now,-this,zoéz’agy of November, 2013, for the rgasons
set forth in the accompanying Opinion .of even date herewith, it
is ORDERED, ADJUDGED and DECREED that the Defendant's
preliminary Objection in the nature of a demurrer pursuant to
Pa.R.C.P. 1028(a)(4) is GRANTED and the Complaint of the
Plaintiff is DISMISSED in its entirety, with prejudice.

It is further ORDERED and DECREED that the Defendant’s
preliminary Objection to the Plaintiff’s Complaint in the nature
of non-joinder of a necessary party pursuant to Rule 1028(a)(5)
is DENIED as moot.

It is further ORDERED and DECREED that the Defendant’s
Praecipe and Motion to Dismiss uUnder the Authority of Pa.R.C.P.

233.1 1is DENIED.

~BY THE COURT:
med pominick Motto, P.Jé§7//

Cartified from the record

NEVW CASTLE -LAWRENCE
COUNTY PENNSYLVANIA
53RD R
JUDICIAL ' Y N
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