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M.C.,          :   IN THE SUPERIOR COURT OF 

 Appellant      :  PENNSYLVANIA 
       : 

   v.    : No. 2970 EDA 2013 
       : 

A.C.        : 
       

     
Appeal from the Order Entered October 3, 2013  

In the Court of Common Pleas of Montgomery County  
Family Court Division, at No. 2013-00310 

 
BEFORE: BENDER, P.J.E., PANELLA, and LAZARUS, JJ.   

 
MEMORANDUM BY PANELLA, J. FILED MAY 13, 2014 

 

M.C. (Father) appeals the order of the Court of Common Pleas of 

Montgomery County, entered October 3, 2013, that continued in force the 

terms of an agreement between Father and A.C. (Mother) by which they 

share legal custody of L.C. (Child), born in April of 2010,  and by which they 

share primary physical custody on a four-month, rotating basis.  We affirm. 

The trial court held hearings in this matter on April 25, 2013, and April 

26, 2013.  An agreed scheduling order called for the notes of testimony to 

be transcribed by June 7, 2013, and briefs to be filed by July 8, 2013; oral 

argument was to be heard on July 12, 2013.  By the time the parties filed 

briefs, however, Mother had created a change of circumstance by relocating, 

from Redding, California to Sacramento, California.  In a conference call, the 

trial court and counsel agreed to open the record to hold a supplemental 

hearing on September 18, 2013.     



J-A06024-14 

 - 2 - 

The record supports the following summary of the facts of this matter.  

Mother resides in Sacramento, California; Father resides in Hatboro, 

Montgomery County, Pennsylvania.  The parties are in the process of 

divorce.  Mother and Father entered into a stipulation and agreed order of 

custody on January 27, 2012, that the trial court entered as an order of 

court on February 1, 2012.  The agreed order provided the parties would 

share legal custody of Child, and that they would share physical custody of 

Child on a four-month rotating basis.   

On November 16, 2012, Mother filed a petition to relocate with Child to 

Redding, California with Child in her primary physical custody.  On October 

29, 2012, Father filed an answer objecting to Mother’s relocation and 

proposing that the parties maintain the four-month rotating schedule until 

Child starts kindergarten in August 15, 2015, when Father would assume 

primary physical custody of Child in Pennsylvania.  The trial court held 

hearings subsequent to a series of emergency petitions and petitions for 

special relief that resulted in the agreed order remaining in force.  In the 

memorandum filed with its order on October 13, 2013, the trial court 

concluded: 

Under the present facts, in the best interest of [Child], and 

considering the statutory factors, the court will order that the 
present order remain intact.  [Child], who is not old enough to 

go to school, is flourishing in the custody of both parents, and 
there is wisdom in the present agreed order when focused on the 

best interest of [Child]. 
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Trial Court Memorandum and Order, 10/3/13, at 2.1 

Father and Mother met, married, and Mother gave birth to Child while 

they both served in the United States Navy.  They were stationed at Virginia 

Beach, Virginia, when Child was born.  Father completed his enlistment and 

moved to his parents’ home in Hatboro, Pennsylvania, with Child, in August 

of 2011, when Child was approximately one year old.  The understanding 

between the parties was that Mother would join him when she completed her 

enlistment.   

According to Mother, she had performed about eighty-five percent of 

all parental duties up to that point.  Mother spent time with Child after that 

when she visited with Child at the home of Father’s parents, while Father, 

with his parents’ assistance, was Child’s primary caregiver.  In November of 

2011, Father told Mother he wanted a divorce.  Mother returned to her home 

in Redding California in February of 2012, after the entry of the custody 

order.  

Father works full-time as a medical assistant with North Willow Grove 

Family Practice while he pursues a nursing degree with the goal of becoming 

a registered nurse.  Father lives with his girlfriend, C.H., in an apartment in 

Hatboro.  C.H. has a bachelor’s degree in psychology and works as a mental 

                                    
1  The trial court entered a Memorandum and Order on October 3, 2013, in 

which it discussed and analyzed the statutory custody and relocation factors.  
On November 6, 2013, the trial court entered an Opinion, in compliance with 

Pa.R.A.P. 1925(a), in which it directed this Court’s attention to its October 3, 
2013 Memorandum as its Rule 1925(a) opinion. 
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health counselor while she studies for a master’s degree.  Father cares for 

Child, whom he has enrolled in daycare, with the assistance of C.H. and his 

extended family. 

Mother earned an esthetician certificate and worked in a beauty salon 

in Redding, California, before she relocated to Sacramento.  She enrolled at 

California State University, Santa Cruz, in February of 2013.  Mother lives 

with her boyfriend, N.M.  N.M. works full-time as a computer programmer 

and technician.  Mother cares for Child with the assistance of N.M. and her 

extended family.  Mother also enrolls Child in daycare.    

Mother called as witnesses, her boyfriend, N.M.; N.M.’s father, R.M.; 

Mother’s mother, R.S.; a friend of Mother, P.T.; and Mother’s sister, N.C.   

Father called as witnesses his girlfriend, C.H.; Father’s father, K.C.; Father’s 

mother, S.C.; Father’s brother; J.C., a neighbor of Father, D.C.  The trial 

court found, “These witnesses credibly confirmed that both parents are 

dutiful, loving, and attentive parents.”  Trial Court Memorandum and Order, 

at 2-3.  

The supplemental hearing, held after Mother relocated from Redding, 

California to Sacramento, California, revealed the fact that Mother and N.M. 

had signed a rental deposit on an apartment in Sacramento on June 6, 2013, 

with a move-in date of June 22, 2013.  Mother testified that she discussed 

the move with Father, and that he had no objection.  N.T. 9/18/13, at 36.  

The apartment has two bedrooms and one bathroom; Child has her own 
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bedroom.  Mother has secured new employment in Sacramento and works 

as a talent and admissions director at Barbizon Studio.  Mother testified that 

she earns salary plus commission and that her job holds greater promise 

than her old job in Redding.  Mother works on Tuesdays and Wednesdays 

from 2 p.m. to 8:30 p.m., and a few weekends per month.  The work on 

weekends involves travel to other cities in the states of California and 

Washington to do booking shows to attract individuals interested in 

Barbizon’s modeling, television, and training classes.  Mother will make 

$3,000 for her work in September of 2013 and hoped to make $4,000 per 

month in the future.   

The trial court entered the order complained of on October 3, 2013.  

Father filed his notice of appeal and statement of errors complained of on 

appeal on October 17, 2013. 

Father presents the following issues for our review: 

1. The [trial court] failed to consider that Father should be the 
primary custodian based upon the evidence presented at trial. 

 

2. The [trial court] failed to consider that Mother’s relocation 
petition should be denied and dismissed based upon the 

evidence presented as well as Mother’s failure to meet her 
burden of proof, particularly when considering the evidence 

presented and not presented by Mother and her failure to meet 
her burden of proof pursuant to 23 P.S. §5337(i). 

 
3. The [trial court] abused [its] discretion in ruling contrary to 

the overwhelming evidence in favor of Father being the primary 
custodian and not outright denying Mother's petition for 

relocation. 
 

Father’s Brief, at 4. 
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 Our scope and standard of review for custody is: 

 
In reviewing a custody order, our scope is of the broadest 

type and our standard is abuse of discretion.  We must accept 
findings of the trial court that are supported by competent 

evidence of record, as our role does not include making 
independent factual determinations.  In addition, with regard to 

issues of credibility and weight of the evidence, we must defer to 
the presiding trial judge who viewed and assessed the witnesses 

first-hand.  However, we are not bound by the trial court’s 
deductions or inferences from its factual findings.  Ultimately, 

the test is whether the trial court’s conclusions are unreasonable 
as shown by the evidence of record.  We may reject the 

conclusions of the trial court only if they involve an error of law, 
or are unreasonable in light of the sustainable findings of the 

trial court. 

 
C.R.F., III v. S.E.F., 45 A.3d 441, 443 (Pa. Super. 2012).   

 We have stated,  

the discretion that a trial court employs in custody matters 

should be accorded the utmost respect, given the special nature 
of the proceeding and the lasting impact the result will have on 

the lives of the parties concerned.  Indeed, the knowledge 
gained by a trial court in observing witnesses in a custody 

proceeding cannot adequately be imparted to an appellate court 
by a printed record.   

 
Ketterer v. Seifert, 902 A.2d 533, 540 (Pa. Super. 2006) (quoting 

Jackson v. Beck, 858 A.2d 1250, 1254 (Pa. Super. 2004)).  

 The primary concern in any custody case is the best interests of the 

child.  “The best-interests standard, decided on a case-by-case basis, 

considers all factors that legitimately have an effect upon the child’s 

physical, intellectual, moral, and spiritual wellbeing.”  Saintz v. Rinker, 902 

A.2d 509, 512 (Pa. Super. 2006) (citing Arnold v. Arnold, 847 A.2d 674, 

677 (Pa. Super. 2004)).   
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 We must accept the trial court’s findings that are supported by 

competent evidence of record, and we defer to the trial court on issues of 

credibility and weight of the evidence.  If competent evidence supports the 

trial court’s findings, we will affirm even if the record could also support the 

opposite result.  In re Adoption of T.B.B., 835 A.2d 387, 394 (Pa. Super. 

2003). 

 Additionally,  

[t]he parties cannot dictate the amount of weight the trial court 

places on evidence.  Rather, the paramount concern of the trial 

court is the best interest of the child.  Appellate interference is 
unwarranted if the trial court’s consideration of the best interest 

of the child was careful and thorough, and we are unable to find 
any abuse of discretion. 

 
S.M. v. J.M., 811 A.2d 621, 623 (Pa.Super. 2002) (quoting Robinson v. 

Robinson, 645 A.2d 836, 838 (Pa. 1994)).  

 Father presents three issues for our consideration but he actually has 

only two objections to the trial court’s decision to leave the current custody 

order in force.  First, Father disagrees with the conclusion that the trial court 

reached when it considered the evidence, and, second, Father complains 

that Mother did not produce certain evidence that he considers essential to 

the trial court’s deliberation.  We will not examine Father’s brief point-by-

point, but we will offer two examples.   

 In much of his brief, Father examines the evidence presented, claims 

that it favors Father, and asks us to vacate the trial court order and grant 

Father primary physical custody.  This we may not do.  We will defer to the 
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trial court on issues of credibility and weight of the evidence, and will affirm 

the trial court even if the record could also support the opposite result.  In 

re Adoption of T.B.B., supra.   

 Where Father does not ask us to reexamine the evidence, he 

complains that Mother failed to produce evidence essential to the trial court’s 

deliberations.  Father fails, however, to guide us to the place in the record 

where he objected to the lack of that evidence.  As an example, Father 

complains that Mother did not verify her employment.  The record reveals 

that Father’s counsel asked Mother if she had proof of employment and 

proof that she was enrolled in school.  Mother stated that she could provide 

proof of both the following day.  N.T. 4/25/13, at 171.  When Father’s 

counsel asked for those documents at the beginning of the hearing on the 

next day, Mother offered to look through her file to find them and Father’s 

attorney responded, “I don’t need to see them now.  This morning will be 

fine.  I am sure that we will take a break at some point.”  N.T. 4/26/13, at 5.  

The trial court suggested the lunch break; Father’s attorney agreed, and the 

hearing continued.  Id.  This is the last mention of these documents that we 

can find in the notes of testimony for April 26, 2013.  At the hearing on 

September 18, 2013, Mother offed to produce W-4s to confirm that she 

worked for Barbizon.  N.T. 9/18/13, at 20.  Those documents were not 

admitted into evidence, but Mother’s lease and her esthetician license were.  
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Id., at 49.  We are unable to find any objection to the fact that Mother’s W-

4s were not admitted as evidence.   

 Father also makes the claim that there is insufficient evidence as to 

the quality of the school system Child would attend in California.  Father’s 

Brief, at 24.  We note, however, that while the quality of a school system is 

an important consideration in custody matters, Child is just three years of 

age and will not enroll in a public school for two more years.  The trial court, 

noting that Father had requested that the trial court draft the order so that 

he would assume primary physical custody in April of 2015, stated, “In 

approximately 2 years, when [Child] is to enter kindergarten, it is the hope 

of this court that the parties will agree on a custody schedule so as to avoid 

litigation on the issue under the then existing facts.”  Trial Court 

Memorandum and Order, at 11.  Thus, the trial court was aware of the issue 

of schooling, but recognized that it was an issue not yet ripe for 

determination. 

 Our examination of the record reveals that Father either failed to 

object to the lack of the evidence he complains is missing or failed to elicit 

that evidence on cross-examination.  Father’s failure to object at trial results 

in the waiver of his claim.  See Fillmore v. Hill, 665 A.2d 514, 516 (Pa. 

Super. 1995) (“Failure to timely object to a basic and fundamental error . . . 

will result in waiver of that issue.  On appeal, the Superior Court will not 

consider a claim which was not called to the trial court’s attention at a time 
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when any error committed could have been corrected.  The principle [sic] 

rationale underlying the waiver rule is that when an error is pointed out to 

the trial court, the court then has an opportunity to correct the error.” 

(citations omitted)); Smith v. Smith, 637 A.2d 622, 626 (Pa. Super. 1993) 

(”Appellant’s failure to object to the court’s noncompliance with the 

procedural [requirements] constituted a waiver of his [issue on appeal].”). 

 Our review of the record, considered in the light of Father’s claims, 

reveals that the trial court did not abuse its discretion by maintaining the 

current order in effect.      

We have read the trial court’s opinion in this matter in light of the 

record.  Nothing we could add to it would make it a better analysis of the 

custody and relocation factors as they apply to this case.  Therefore, we 

affirm the order of the trial court by adopting the concise, thoughtful, and 

well-written opinion of the Honorable Emanuel A. Burtin, entered on October 

3, 2013, as our own.   

Order affirmed. 

Judgment Entered. 

 

 

Joseph D. Seletyn, Esq. 
Prothonotary 

 
Date: 5/13/2014 
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