





IN THE COMMONWEALTH COURT OF PENNSYLVANIA

REPRESENTATIVE BRYAN CUTLER,
LEADER OF THE REPUBLICAN
CAUCUS OF THE PENNSYLVANIA
HOUSE OF REPRESENTATIVES

Petitioner,

V. : Docket No.  M.D. 2022

LEIGH M. CHAPMAN, ACTING
SECRETARY OF THE
COMMONWEALTH, THE
PENNSYLVANIA DEPARTMENT OF
STATE, and THE BOARD OF
ELECTIONS OF ALLEGHENY
COUNTY

Respondents

PETITION FOR REVIEW IN THE NATURE OF A
COMPLAINT FOR DECLARATORY JUDGMENT

Petitioner Bryan D. Cutler, in his capacity as the duly elected member of
Pennsylvania House of Representatives for the 100" Legislative District and as
Leader of the Republican Caucus of the House of Representatives (“Representative
Cutler”), by and through his counsel, McNees Wallace & Nurick LLC, hereby brings
this Petition for Review in the Nature of a Complaint for Declaratory Judgment

against Respondents, Leigh M. Chapman, Acting Secretary of the Commonwealth



(““Acting Secretary Chapman”), the Pennsylvania Department of State (“DOS”), and
the Board of Elections of Allegheny County (“Board of Elections™). In support
thereof, Petitioner avers as follows:

INTRODUCTION

l. Representative Cutler brings this action to challenge the validity of
three writs of election relating to three vacancies in the House of Representatives.

2. On December 7, 2022, Joanna E. McClinton, the duly elected member
of the House of Representatives for the 191% Legislative District and Leader of the
Democratic Caucus of the House of Representatives (“Representative McClinton™),
issued three writs of election relating to three vacancies in the House of
Representatives to DOS and to the Board of Elections.

3. The writs of election schedule special elections to fill all three vacancies
for February 7, 2023.

4. Pursuant to the Pennsylvania Constitution, as well as the Election
Code,! the authority to issue writs of election rests with the presiding officer of the
House of Representatives, which is, in effect, the Speaker of the House.

5. In the event of a vacancy in the Office of Speaker of the House of

Representatives, the Act of January 10 1968, P.L. 925, authorizes the Majority

! Act of June 3, 1937, P.L. 1333, as amended, 25 P.S. §§ 2600-3591.
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Leader to carry out the duties of the Speaker of the House, including issuing writs
of election.

6. Representative McClinton is neither the Speaker nor the Majority
Leader of the House of Representatives.

7. Thus, Representative McClinton issued the writs of election at issue
without constitutional or statutory authority.

8. In light of this, Representative Cutler respectfully requests this Court
enter an order declaring the writs of election issued by Representative McClinton
invalid as a matter of law such that DOS and the Board of Elections may not proceed
with holding the February 7, 2023 special elections.

JURISDICTION

9. This Court has original jurisdiction over the present action pursuant to
Section 761(a)(2) of the Judicial Code, 42 Pa.C.S. § 761(a)(2), because it is an action
commenced by an officer of the Commonwealth in his official capacity.

10.  This Court also has original jurisdiction over this action pursuant to
Section 761(a)(1) of the Judicial Code because it is an action against the

Commonwealth government and its officers.



PARTIES

11.  As set forth above, Petitioner is Representative Cutler, who is the duly
elected member of the House of Representative for the 100" Legislative District.
Representative Cutler is also the Leader of the Republican Caucus of the House of
Representatives. Until the expiration of the 206" General Assembly on November
30, 2022 at 11:59 p.m., Representative Cutler was the duly elected Speaker of the
House of Representatives.

12.  Respondents are Leigh M. Chapman, the Acting Secretary of the
Commonwealth, DOS, and the Board of Elections.

13.  The Election Code mandates that writs of election be delivered to the
Secretary of the Commonwealth and the Boards of Elections for each County in
which citizens will be voting, in this case Allegheny County.

14.  The Election Code imposes upon DOS and the Boards of Elections
various duties for administering elections.

STATEMENT OF FACTS

15. As prescribed in the Election Code, Pennsylvania’s 2022 General
Election was held on November 8, 2022.
16. As with every general election, all 203 seats of the House of

Representatives were up for election in the 2022 General Election.



17.  The results of the 2022 General Election reflect that 102 of the
Democratic Party’s candidates won seats in the House of Representatives and that
101 of the Republican Party’s candidates won seats in the House of Representatives.

18.  On October 9, 2022, prior to the 2022 General Election, Anthony
DeLuca, the duly elected member of the House of Representatives for the 32
District and candidate for reelection (“former Representative DeLuca”), passed
away.

19.  Former Representative DeLuca’s death occurred too close to the 2022
General Election to remove his name from the ballot.

20.  As such, former Representative DeLuca’s name appeared on the ballot
for the 2022 General Election and, despite his death, he was reelected to the House
of Representatives.

21. Former Representative DeLuca’s pre-election death created a vacancy
in the House of Representatives.

22.  On November 30, 2022, the last day of the 206™ General Assembly,
then-Speaker Cutler issued a writ of election to DOS and the Board of Elections
setting a special election for February 7, 2023, to fill former Representative

DeLuca’s seat in the General Assembly. A true and correct copy of the writ of



election issued by then-Speaker Cutler on November 30, 2022 is attached hereto as
Exhibit A.

23.  DOS acknowledged receipt of the foregoing writ of election on the
same day of its execution. See id.

24.  With the pre-election death of former Representative DeLuca, the
membership of the Democratic Caucus of the House of Representatives was
comprised of 101 members of the House of Representatives on December 1, 2022,
the start of the 207" General Assembly, which is one member short of a majority.

25. Despite being one member short of a majority, Representative
McClinton declared herself to be Majority Leader of the House of Representatives
on December 7, 2022, and subsequently had a Judge of the Court of Common Pleas
of Delaware County administer the oath of office to her on the House floor. A true
and correct copy of a press release issued by Representative McClinton announcing
her swearing in as Majority Leader is attached hereto as Exhibit B.

26.  That same day, two members of the House of Representatives, Austin
A. Davis, duly elected member of the House of Representatives for the 35%
Legislative District and the Lieutenant Governor-elect (“former Representative
Davis”), and Summer L. Lee, the duly elected member of the House of

Representatives for the 34™ Legislative District and member-elect of the United



States House of Representatives (“former Representative Lee”), resigned their seats
in the Pennsylvania House of Representatives. A true and correct copy of former
Representative Davis’ resignation letter is attached hereto as Exhibit C. A true and
correct copy of former Representative Lee’s resignation letter is attached hereto as
Exhibit D.

27. The resignations of former Representatives Davis and Lee on
December 7, 2022, reduced the membership of the Democratic Caucus of the House
of Representatives to 99 members.

28.  Notwithstanding the fact that the membership of Democratic Caucus of
the House of Representatives does not comprise a majority of the members of the
House, Representative McClinton issued writs of elections on December 7, 2022, to
DOS and the Board of Elections setting special elections for February 7, 2023, to fill
the seats of former Representatives DeLuca, Davis, and Lee. True and correct copies
of the writs of election issued by Representative McClinton on December 7, 2022,
are attached hereto as Exhibits E, F, and G.

29.  On the same day, but following the foregoing events, the non-partisan
Pennsylvania Legislative Reference Bureau issued a “Legal Opinion” regarding the

question of “[w]hether the Democratic Caucus holds a majority of seats in the House



of Representatives.” A true and correct copy of the Legal Opinion of the Legislative
Reference Bureau is attached hereto as Exhibit H.

30. Upon review of the law and the results of the 2022 General Election,
the Legislative Reference Bureau concluded that the Democratic Caucus does not
hold a majority of seats in the House of Representatives. Exhibit H at 2.

31. Inthis regard, the Legislative Reference Bureau wrote that “[w]hile the
Democratic Party won a total of 102 elections to the House of Representatives at the
2022 general election, the Democratic Caucus is able to seat only 101 members due
to the death of a member-elect, falling short of the 102 members necessary for a
majority.” Id.

32. That same day, Acting Secretary Chapman rejected the writ of election
issued by then-Speaker Cutler regarding former Representative DelLuca’s seat as
premature. A true and correct copy of Acting Secretary Chapman’s December 7,
2022 letter is attached hereto as Exhibit I.

33. Representative Cutler disputes that Acting Secretary Chapman was
correct in rejecting the writ of election issued by him on November 30, 2022.

COUNT I —DECLARATORY JUDGMENT
(Representative Cutler v. All Respondents)

34. Representative Cutler incorporates paragraphs 1 through 33 as though

set forth herein.



35. Representative Cutler brings this claim pursuant to the Declaratory
Judgments Act.

36.  Section 7532 of the Declaratory Judgements Act provides that “[c]ourts
of record, within their respective jurisdictions, shall have power to declare rights,
status, and other legal relations whether or not further relief is or could be claimed.”
42 Pa.C.S. § 7532.

37. Pursuant to its authority under the Declaratory Judgments Act,
Representative Cutler respectfully requests this Court declare the writs of election
issued by Representative McClinton invalid such that DOS and the Board of
Elections should not proceed with holding the February 7, 2023 special elections.

38.  As set forth above, there are presently three vacancies in the House of
Representatives.

39. Former Representative DeLuca’s seat became vacant upon his death.

40. Former Representative Davis’ seat became vacant upon his resignation
on December 7, 2022.

41. Former Representative Lee’s seat also became vacant upon her
resignation on December 7, 2022.

42.  Article II, Section 2 of the Pennsylvania Constitution sets forth that

when a vacancy occurs in either chamber of the General Assembly, “the presiding



officer [of that chamber] shall issue a writ of election to fill such vacancy for the
remainder of the term.” PA. CONST. art. II, § 2.
43.  Likewise, Section 628 of the Election Code provides, in relevant part,

that

[wlhenever a vacancy shall occur in either house of the General
Assembly whether or not it then be in session, the presiding officer of
such house shall, within ten (10) days after the happening of the
vacancy, issue a writ of election to the proper county board or boards
of election and to the Secretary of the Commonwealth, for a special
election to fill said vacancy, which election shall be held at the next
ensuing primary, municipal or general election scheduled at least sixty
(60) days after the issuance of the writ or such other earlier date which
1s at least sixty (60) days following the issuance of the writ as the
presiding officer may deem appropriate . . . .

25 P.S. § 2778.

44. Rule 1 of the 2021-2022 General Operating Rules of the House of
Representatives designates the Speaker of the House as the presiding officer.?

45. There is currently no Speaker of the House of Representatives.

46. Representative Cutler ceased to hold the office of Speaker of the House
of Representatives at 11:59 p.m. on November 30, 2022, the last day of the 206™

General Assembly. See PA. CONST. art. II, § 2.

2 The 2021-2022 General Operating Rules of the House of Representatives are publicly
available on the House’s website: https://www.house.state.pa.us/rules.cfm.

10



47.  The earliest a new Speaker will be elected by the members of the House
of Representatives is January 3, 2022, the first day the 207" General Assembly
convenes. See PA. CONST. art. II, § 4.

48.  Section 21.13 of the Act of January 10 1968, P.L. 925, provides that
“[1]f any vacancy shall occur during the recess of the Legislature in the office of the
Speaker of the House of Representative, the duties of said office shall be performed
by the Majority Leader of the House of Representatives.” 46 P.S. § 41.121m.

49. The Pennsylvania Supreme Court has held that Section 21.13 of the
foregoing Act authorizes the Majority Leader to issue writs of election between the
adjournment of the House of Representatives and the start of the next legislative
session. Perzel v. Cortes, 870 A.2d 759, 764 (Pa. 2005).

50. On December 7, 2022, Representative McClinton declared herself
Majority Leader of the House of Representatives and subsequently held a swearing-
in ceremony on the House floor where a Judge of the Court of Common Pleas of
Delaware County administered the oath of office. See Exhibit B.

51. The same day, Representative McClinton issued the three writs of

election at issue. See Exhibits E, F, and G.
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52. Representative McClinton issued the writs of election at issue without
constitutional or statutory authority as she is neither Speaker of the House of
Representatives nor is she Majority Leader.

53. Representative McClinton does not claim to be Speaker of the House
of Representatives.

54. She does, however, claim to be Majority Leader of the House of
Representatives. See Exhibit B. This claim is without support.

55. The term “Majority Leader” is not defined in the Act of January 10
1968, P.L. 925.

56.  Section 1903(a) of the Statutory Construction Act of 1972 provides that
when interpreting statutes, the “[w]ords and phrases shall be construed according to
rules of grammar and according to their common and approved usage.” 1 Pa.C.S.
§ 1903(a).

57.  As such, “where a court needs to define an undefined term, it may
consult dictionary definitions for guidance.” Sheppleman v. City of Chester
Aggregated Pension Fund, 271 A.3d 938, 949 (Pa. Cmwlth. 2021) (quoting THW

Group, LLC v. Zoning Bd. of Adjustment, 86 A.3d 330, 336 (Pa. Cmwlth. 2014)).
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58. Black’s Law Dictionary defines the term “Majority Leader” as “[t]he
legislator in charge of the legislative caucus that has the most members . . . .”
“Majority Leader,” Black’s Law Dictionary (11th ed. 2019).

59.  Article II, Section 16 of the Pennsylvania Constitution sets the number
of seats in the House of Representatives at 203. PA. CONST. art. II, § 16.

60. Thus, a majority of the House of Representatives is 102 members.

61. As such, the Majority Leader is the leader of the caucus with 102
members or the caucus with the most members if no single caucus has 102 members.

62. The results of the 2022 General Election reflect 102 of the Democratic
Party’s candidates won seats in the House of Representatives and that the 101 of the
Republican Party’s candidates won seats in the House of Representatives.

63. However, on December 1, 2022, the first day of the 207" General
Assembly, the Democratic Caucus of the House of Representatives was only able to
seat 101 members due to the pre-election death of former Representative DeLuca.

64. In Zemprelli v. Daniels, 436 A.2d 1165 (Pa. 1981), the Pennsylvania
Supreme Court examined who qualifies as a member of the General Assembly for
purposes of establishing a majority.

65. The Court ultimately held that members of the General Assembly

include those “members elected, living, sworn, and seated.” Id. at 1172.
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66. As former Representative DeLuca passed away prior to December 1,
2022, the first day of the 207" General Assembly, the Democratic Caucus of the
House of Representatives cannot claim to have ever had a majority of 102 living
members or more members than the Republican Caucus.

67. The resignations of former Representatives Davis and Lee on
December 7, 2022 has further reduced the membership of the Democratic Caucus of
the House of Representatives to 99 members.

68.  Absent 102 living members, Representative McClinton has no basis to
claim the title Majority Leader.

69. As Representative McClinton is not the Majority Leader of the House
of Representatives, she had no authority to issue the writ of elections. See 46 P.S.
§41.121m.

70.  This is consistent with the Legal Opinion issued by the Legislative
Reference Bureau on December 7, 2022. See Exhibit H.

71.  Thus, the writ of elections at 1ssue in this action are invalid.

WHEREFORE, Representative Cutler is entitled to a declaration that the writs
of election by Representative McClinton on December 7, 2022, are invalid as a

matter of law.
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