
IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
____________________________________ 

IN RE: NOMINATION PAPER OF 
CAROLINE AVERY FOR 
REPRESENTATIVE IN CONGRESS 
FROM THE 1ST CONGRESSIONAL 
DISTRICT 

PETITION OF DAVID R. 
BREIDINGER, ELLEN COX, AND 
DIANE DOWLER, OBJECTORS 
____________________________________

:
: 
:
:
:
:
:
:
:
:
:

No.           2022 

PETITION TO SET ASIDE NOMINATION PAPER OF 
CAROLINE AVERY 

Petitioners/Objectors David R. Breidinger, Ellen Cox, and Diane 

Dowler, by and through their undersigned counsel, submit this Petition 

to Set Aside the Nomination Paper of Caroline Avery, putative 

candidate for Representative in Congress from the 1st Congressional 

District, and in support thereof, aver as follows: 

Introduction 

1. Petitioners request that Avery’s Nomination Petition be set 

aside under Section 976(e) of the Election Code, which prohibits any 

person who has filed a nomination petition for a primary election from 

submitting a nomination paper in the ensuing general election. See 25 

P.S. § 2936(e). 
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2. Having filed a nomination petition for the 2022 primary 

election, Avery’s nomination paper, which seek placement on the 2022 

general election ballot, is defective as a matter of law. See 25 P.S. § 2937 

(“If the court shall find that said nomination petition or paper is 

defective under the provisions of section 976, . . . it shall be set aside.”) 

Jurisdiction and Parties. 

3. The Court has original jurisdiction over this Petition under 

42 Pa.C.S. § 764(2). 

4. Petitioner/objector David R. Breidinger resides at196 Hilltop 

Drive, Churchville, PA 18966 and is a qualified elector of the 1st 

Congressional District, a registered Republican, an elected member of 

the Pennsylvania State Republican Committee, and a citizen and 

taxpayer of the Commonwealth of Pennsylvania. 

5. Petitioner/objector Ellen Cox resides at 64 Pine View Drive, 

Doylestown, PA 18901 and is a qualified elector of the 1st Congressional 

District, a registered Republican, an elected member of the 

Pennsylvania State Republican Committee, and a citizen and taxpayer 

of the Commonwealth of Pennsylvania. 
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6. Petitioner/objector Diane Dowler resides at 1041 Lafayette 

Drive, Yardley, 19067 and is a qualified elector of the 1st Congressional 

District, a registered Republican, an elected member of the Bucks 

County Republican Committee, and a citizen and taxpayer of the 

Commonwealth of Pennsylvania. 

7. Respondent Caroline Avery, who resides at 1406 Morris 

Street, in Bristol Township, Bucks County, Pennsylvania, purports to 

be a candidate for Representative in Congress for the 1st Congressional 

District. 

Avery’s Nomination Petition for the 2022 primary election. 

8. On or about March 15, 2022, Respondent Avery caused a 

Candidate’s Affidavit and Nomination Petition, consisting of 1,300 

completed signature lines, to be filed with the Department of State, 

which sought to have the name of Caroline Avery certified for 

nomination as a candidate for Representative in Congress from the 

First Congressional District at the Republican Primary Election to be 

held on May 17, 2022.  

9. On or about March 22, 2022, a Petition to Set Aside was 

lodged in this Court, arguing that Avery’s Nominating Petition 
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contained 480 defective signatures, thereby reducing the total number 

of valid signatures to 820—well short of the 1,000 signatures necessary 

to qualify as a candidate for the United States House of 

Representatives. See 25 P.S. § 2872.1(12). See In re Nomination Petition 

of Avery, 114 MD 2022 (Pa.Cmwlth.). 

10. On March 29, 2022, a hearing was held before the Honorable 

Judge Bonnie Brigance Leadbetter on the Petition to Set Aside, during 

which Avery sought to withdraw as a candidate from the Republican 

primary. 

11. Inasmuch as the March 23, 2022 statutory deadline for 

withdrawal as of right had expired, see 25 P.S. § 2874,1 Avery was 

1 Specifically, Section 914 permits a candidate to withdraw as of right during 
the prescribed period. In re Challenge to Objection to Nominating Petitions of Evans, 
458 A.2d 1056, 1058 (1983) (explaining that, under Section 914, “[t]he Department 
of Elections has no discretion to reject a candidate’s withdrawal” submitted 
pursuant to Section 914, as that provision provides an “absolute right to withdraw 
as a candidate” (quoting right In re Nomination Petitions for Sch. Dir. in Lower 
Allen Twp., In Republican Party Primary Election, 150 A.2d 533, 535 (Pa. 1959))). 

Because the statutory deadline for submitting nomination petitions for the 
office of Representative in the United States House of Representatives was March 8, 
2022, see 25 P.S. § 2973(d), the withdrawal deadline for the May 2022 Primary 
Election (i.e., “the fifteenth day next succeeding the last day for filing nomination 
petitions,”) was March 23, 2022. See 25 P.S. § 2874; see also Important Dates for the 
2022 Pennsylvania Elections, PENNSYLVANIA DEPARTMENT OF STATE, 
https://www.vote.pa.gov/About-Elections/Pages/Upcoming-Elections.aspx (last 
visited August, 7 2022). Notably, while the Supreme Court modified the election 
calendar relative to the election of Representatives to the United States Congress in 
various respects, it left the deadline for withdrawal undistributed and, furthermore, 
expressly cautioned that, “[i]n all other respects, the dates under the 2022 General 
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permitted to withdraw her name from the May 2022 primary only by 

court order. See 25 P.S. § 2938.4 (providing for withdrawal of candidacy 

by court order). 

12. To that end, on March 29, 2022, Judge Leadbetter entered 

an order granting Avery’s request and “directed [the Secretary of the 

Commonwealth] to remove the name of Caroline Avery from the May 

17, 2022 General Primary Election Ballot as a candidate for 

Representative in Congress for the First Congressional District.” In re 

Nomination Petition of Avery, 114 MD 2022 (Pa. Cmwlth. March 29, 

2022) (Leadbetter, J.) (single-judge Order). A true and correct copy of 

said Order is attached hereto as Exhibit A. 

13. Notably, Judge Leadbetter’s Order specifically and 

exclusively relied on Section 978.4. See id. n.1 

Avery’s Nomination Paper for the 2022 General Election 

14. On Augusts 1, 2022, Avery submitted her Nomination Paper 

and a Candidate’s Affidavit pursuant to Section 951 of the Election 

Code, see 25 P.S. § 2911, seeking to be certified as the Libertarian 

Party’s candidate for Representative in Congress from the First 

Election Primary calendar for Congressional and statewide offices are not modified 
by this Order.” Carter v. Chapman, 273 A.3d 499, 501 (Pa. 2022) (per curiam).
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Congressional District in the forthcoming General Election. True and 

correct copies of Avery’s Nomination Paper and Candidate Affidavit are 

attached hereto as Exhibits B, and C, respectively. 

15. For the reasons set forth below, Avery’s Nomination Paper is 

facially defective and, thus, should be set aside. 

16. Section 976(e) of the Election Code, provides, in relevant 

part, that “[n]o . . . nomination paper . . . shall be permitted to be filed if

. . . the candidate named therein has filed a nomination petition for any 

public office for the ensuing primary[.]” 25 P.S. § 2936. 

17. As recognized by an en banc panel of this Court, Section 

976(e)’s reference to the “ensuing primary” is a remnant of the previous 

scheme, under which minor party and political body nomination papers 

were filed before the primary election. See Baronett v. Tucker, 365 A.2d 

179, 180–81 (Pa. Cmwlth. 1976) (en banc) (“Clearly . . . the term 

‘ensuing primary’ was originally intended to refer to that primary 

following the filing of both nomination petitions and papers and at 

which the candidates of political parties were to be selected to run 

against the political body candidates who would submit nomination 

papers.”). 
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18. Accordingly, properly construed, “Section 976 of the 

[Election] Code . . . requires the Secretary to reject the nomination 

papers of any candidate who has filed a petition for, or who has actually 

participated in, that primary immediately preceding the general 

election in which he seeks a ballot position.” Id. at 181 (emphasis 

added). 

19. Here, Avery had “filed a nomination petition for a[] public 

office,” 25 P.S. § 2936(e), for the May 2022 primary, which was the 

“primary immediately preceding the general election in which [s]he 

seeks a ballot position.” Baronett, 365 A.2d at 181.  

20. Accordingly, Avery’s Nomination Paper is defective under 

Section 976 and, thus, should be set aside pursuant to Section 977. See 

25 P.S. § 2937 (“If the court shall find that said nomination petition or 

paper is defective under the provisions of section 976, . . . it shall be set 

aside.”). 

21. To the extent Avery intends to suggest that her name may 

be placed on the 2022 General Election ballot because she withdrew 

from the 2022 Primary Election ballot, that argument is without merit. 
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22. Most fundamentally, under the plain language of the 

statute, the filing of a nomination petition by the putative candidate 

triggers the prohibition against submitting a nomination paper for the 

ensuing general election. See In re Benkoski, 943 A.2d 212, 216 (Pa. 

2007) (“[A] plain meaning approach to the statutory language warrants 

the conclusion that the filing of a nomination petition for any public 

office for a primary election precludes the individual from thereafter 

submitting nomination papers to appear on the ballot for the general 

election for the same office.”); see also generally 1 Pa.C.S. § 1903(a) 

(“Words and phrases shall be construed according to rules of grammar 

and according to their common and approved usage[.]”); id. at § 1921(b) 

(“When the words of a statute are clear and free from all ambiguity, the 

letter of it is not to be disregarded under the pretext of pursuing its 

spirit.”). 

23. As such, the relevant inquiry in determining whether a 

nomination paper should be rejected is whether “the candidate named 

therein has filed a nomination petition” for a public office in the 

immediately preceding primary election. 25 P.S. § 2936; accord 

Baronett, 365 A.2d at 180–81. 
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24. Having filed a nomination petition for public office in the 

2022 primary election, Avery cannot escape the express prohibition 

against filing a nomination paper under Section 976(e). 

25. Second, although a candidate who files a nomination 

petition, but withdraws “[w]ithin the permitted period” pursuant to 

Section 914 may be permitted to subsequently file a nomination under 

Packrall v. Quail, 192 A.2d 704 (Pa. 1963), narrow exception created by 

Packrall’s narrow exception is not applicable to a withdrawal by court 

order under Section 978.4 and, thus, does not permit Avery to avoid 

Section 976(e)’s clear prohibition. 

26. Indeed, notwithstanding repeated efforts at expansion, 

Packrall’s exception has remained strictly confined to its facts: namely, 

where a candidate files a nomination petition, but voluntarily 

withdraws under Section 914. See, e.g., In re Benkoski, 943 A.2d at 216 

(“[W]e decline to extend [Packrall’s] holding concerning the voluntary 

withdrawal of a nomination petition to unsuccessful candidates 

attempting to circumvent their filing of defective nomination 

petitions.”); Lachina v. Berks Cnty. Bd. of Elections, 887 A.2d 326, 329 

(Pa. Cmwlth. 2005) (holding that a candidate whose nomination 
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petition was successfully challenged was barred from submitting a 

nomination paper for the following general election, given that “the 

basis for the holding in Packrall is that a candidate has the time to 

voluntarily withdraw his or her petition—a grace period in which the 

person can decide if he or she wants to participate in that election cycle 

as a candidate of a particular party”), aff’d, 884 A.2d 867 (Pa. 2005) (per 

curiam). 

27. In fact, in its most recent decision on the subject, the 

Supreme Court was asked to decide whether the exception in Packrall 

applied to a candidate who fails to withdraw within the time allotted 

under Section 914, but—like Avery—successfully petitions for 

withdrawal pursuant to Section 978.4 of the Election Code. See In re 

Cohen, 218 A.3d 383, 384 (Pa. 2019) (per curiam) (grating allowance of 

appeal to consider whether “the Commonwealth Court and the trial 

court err[ed] by not considering the withdrawal of Candidate’s 

nomination petition by court order to be a voluntary withdrawal that 

would allow her to file nomination papers pursuant to Packrall”). 

28. While the candidate in In re Cohen was permitted to have 

her name printed on the 2019 General Election ballot, the ultimate 
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resolution of the case confirms that Avery’s candidacy is plainly barred 

under Section 976(e). 

29. Specifically, following the per curiam order restoring the 

candidate to the ballot,2 the fractured decision yielded: (1) an Opinion 

Following the Judgment of the Court (“OFJC”), authored by Justice 

Mundy and joined by Justice Baer; (2) a concurring opinion by Justice 

Donohue, in which Justice Todd joined; (3) a dissenting opinion 

authored by Justice Wecht; (4) and a dissenting opinion authored by 

Chief Justice Saylor (joined by Justice Dougherty). 

30. Where no opinion garners the votes of a majority of the 

participating justices, the controlling precedent that emerges is 

determined by counting the number of justices that agree on a legal 

issue. That is, if four justices agree on a legal point at issue in an 

otherwise fragmented decision, that agreement constitutes a holding. 

See In re T.S., 192 A.3d 1080, 1088 (Pa. 2018); Commonwealth v. 

Brown, 23 A.3d 544, 556 (Pa. Super. 2011); Commonwealth v. Perez, 760 

A.2d 873, 877 (Pa. Super. 2000); see also Holloway v. Attorney General 

2 In re Cohen, 218 A.3d 387 (Pa. 2019) (per curiam) (ordering that the 
candidate “is to be placed on the November 5, 2019 general election ballot for the 
office of Philadelphia City Council-at-Large as an Independent candidate[,]” and 
indicating “[o]pinion to follow”).
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United States, 948 F.3d 164, 170-71 n.5 (3d Cir. 2020) (“our goal in 

analyzing a fractured opinion is to find a single legal standard … that 

when properly applied, produces results with which a majority of the 

justices in the case articulating the standard would agree” (internal 

quotations and brackets omitted)); Carson v. Waterfront Com’n of New 

York Harbor, 73 F.3d 24, 30 (3d Cir. 1995) (rejecting argument that a 

case “lacks precedential value because it was a plurality decision,” 

reasoning that a concurring opinion and the plurality opinion formed a 

majority on the relevant issue). 

31. As reflected in the ensuing rendition of the justices’ varied 

positions, a five-justice majority ultimately agreed that, in all future 

cases, a candidate who files a nomination petition—but then withdraws 

under Section 978.4—should be prohibited from submitting a 

nomination paper for the following general election. 

32. Turning, initially, to the OFJC, Justice Mundy opined that 

“there is no principled reason to distinguish between the voluntariness 

of a withdrawal pursuant to section 914 or Section 978.4[,]” and, thus, 

concluded that Section 976(e) did not bar the candidate from submitting 

a nomination paper. In re Cohen for Off. of Philadelphia City Council-
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at-Large, 225 A.3d 1083, 1090 (Pa. 2020) (per, Mundy, J.) (Opinion 

Following the Judgment of the Court) (“OFJC”). 

33. Justice Donohue, joined by Justice Todd, authored a 

concurring opinion explaining that she had joined in the Court’s per 

curiam order placing the candidate on the general election ballot, “when 

the matter was presented to [the Court] on an expedited basis” 

because—at that time—she could discern “no principled reason” to 

refrain from applying Packrall to a court-ordered withdrawal. Id. 

(Donohue, J., concurring). Critically, however, she emphasized that, 

“[h]aving reviewed Justice Wecht’s thoughtful and well-reasoned 

Dissenting Opinion, [] I find it to be highly persuasive and, in my view, 

should be the prevailing interpretation of Section 976(e) of the Election 

Code in future cases.” Id. (internal citations omitted).  

34. For its part, that “thoughtful and well-reasoned Dissenting 

Opinion,” id., authored by Justice Wecht, expressed a preference for 

overruling Packrall in its entirety, finding that it “directly conflicts with 

the text of the Election Code.” Cohen, 225 A.3d at 1092 (Wecht, J., 

dissenting); see also id. at 1093 (Wecht, J., dissenting) (“Packrall was 

wrongly decided, and it should be overruled.”). 
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35. Yet, Justice Wecht reasoned that even if Packrall were to 

remain binding precedent, “the instant [candidate’s] attempt to liken 

her situation to the facts of Packrall is in any event inapt[,]” as her 

failure to withdraw within the statutory “safe harbor, . . .necessitat[ed] 

leave of court for withdrawal.” Id. at 1095 (Wecht, J., dissenting); see 

also id. at 1096 (admonishing the OFJC for “go[ing] beyond even 

Packrall’s approach, short shriving Packrall’s limiting principle in the 

process”). 

36. Finally, Chief Justice Saylor authored a dissenting opinion, 

in which Justice Dougherty joined, agreeing with the OFJC that 

Packrall should not be overruled, but expressing his view that, 

“consistent with the determinations of the intermediate and county 

courts . . . Packrall’s effect should be confined to the scenario in which it 

arose, i.e., a voluntary withdrawal of a nomination petition within the 

statutory grace period.” Id. 

37. As the above discussion makes clear, on the specific question 

implicated by Avery’s purported candidacy, five justices were in full 

accord that a candidate who submits a nomination petition and 
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subsequently withdraws pursuant to Section 978.4 should be prohibited 

from submitting a nomination paper under Section 976(e).3

38. In short, therefore, based on the plain language of Section 

976(e)—and the attendant authorities interpreting the limited 

exception to that provision—Avery’s Nomination Paper should be set 

aside. 

39. Furthermore, Avery’s submission of a nomination petition 

for the 2022 primary election gives rise to a separate (albeit related) 

defect that requires her Nomination Paper to be set aside.  

40. Specifically, Section 951(e)(5) of the Election Code requires 

nomination papers to be accompanied by “an affidavit of each candidate 

nominated therein, stating[,]” inter alia, “that [the candidate’s] name 

has not been presented as a candidate by nomination petitions for any 

3 Moreover, even under the OFJC’s proposed approach, it is doubtful that 
Avery’s nomination paper would be permitted to circumvent Section 976(e)’s bar. 
Specifically, unlike Avery, who withdrew after her nomination petition was 
challenged (and on the day of the hearing on those objections), the candidate in In re 
Cohen withdrew because she had lost support in certain core constituencies she 
considered central to her campaign—not because her candidacy was in legal 
jeopardy. And, indeed, in concluding that Packrall should apply to the 
circumstances before it, the OFJC repeatedly noted the “voluntary” nature of the 
candidate’s withdrawal. 

Conversely, the circumstances here, do not lend themselves to the conclusion 
that Avery’s withdrawal was voluntary in any sense of the word.



16 

public office to be voted for at the ensuing primary election[.]” 25 P.S. § 

2911(e)(5). 

41. Consistent with the mandates of the Election Code, in her 

Candidate Affidavit, Avery attests that her “name has not been 

presented as a candidate by nomination petitions for any public office to 

be voted for at the ensuing primary election[.]” Ex. C. 

42. Contrary to Avery’s representation, however, her name was 

“presented as a candidate by nomination petitions” for a public office 

(i.e., Representative in the United States House of Representatives) in 

the May 2022 primary, which was the “primary immediately preceding 

the general election in which she seeks a ballot position.” Baronett, 365 

A.2d at 181.  

43. Where a candidate’s affidavit contains false statements, the 

nomination paper must be set aside and the candidate’s name removed 

from the ballot. See Petition of Pippy, 711 A.2d 1048, 1051 (Pa. 

Cmwlth.) (“In addition, based on the incorporation of section 976, 

section 977 requires this court to set aside the Candidate's nomination 

petition if we find any material errors or defects on the face of the 
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nomination petition or the appended or accompanying affidavits.”), 

aff’d, 709 A.2d 905 (Pa. 1998) (per curiam).  

WHEREFORE, Petitioners/objectors pray the Court enter an 

order: 

(a)Sustaining Petitioners’ Objection to the Nomination Paper of 

Caroline Avery and setting aside the Nomination Paper of 

Caroline Avery; 

(b)Directing the Secretary of the Commonwealth not to certify the 

name of Caroline Avery for the November 8, 2022 General 

Election as a candidate for Representative in Congress from 1st 

Congressional District; 

(c) Directing Caroline Avery to pay costs and fees of the 

proceedings pursuant to this Court’s discretion under 25 P.S. § 

2937; 

(d)Granting such further relief as the Court deems necessary and 

just. 
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Shohin H. Vance, Esq. (No. 323551) 
KLEINBARD LLC 
Three Logan Square 
1717 Arch Street, 5th Floor 
Philadelphia, PA 19103 
(215) 568-2000 
Eml: svance@kleinbard.com 

Counsel for Petitioners/objectors
Dated: August 8, 2022 



CERTIFICATE OF SERVICE

I hereby certify that I am this day serving the foregoing document 

upon the persons and in the manner indicated below, which service 

satisfies the requirements of Pa.R.A.P. 121, the Pennsylvania Election 

Code, and this Court’s Notice and Order in In re: Objections to 

Nomination Papers of State Level Minor Political Party Candidates and 

Independent Candidates of Political Bodies - General 

Election 2022, No.126 Misc. Docket No. 3, (Pa. Cmwlth. July 29, 2022): 

Via Hand Delivery 
Secretary of the Commonwealth 
Pennsylvania Department of State 
401 North Street 
Harrisburg, PA 17120 

/s/ Shohin H. Vance, 
Dated: August 8, 2022 Shohin H. Vance, Esq. (No. 323551) 

KLEINBARD LLC 
Three Logan Square 
1717 Arch Street, 5th Floor 
Philadelphia, PA 19103 
(215) 568-2000 
Eml: svance@kleinbard.com 

Counsel for Petitioners/objectors







VERIEICATION
1, Diane Dowler, verify that the statements made in the

foregoing Petition to Set Aside are true and correct based upon
my personal knowledge or information and belief. I understand
that false statements therein are subject to penalties of 18
Pa.C.S. § 4904, relating to unsworn falsification to authorities.

Dated: August 7,
2022 awoln

Diane Dowler



EXHIBIT A  



IN TT{E COMMONWEALTH COURT OF PENNSYLVANIA

In Re: Nomination Petitions of
Caroline Avery as Candidate for
Representative in Congress for the
First Congressional District

Objection of: Micha el Zolfo

No. I 14 M.D. 2022

ORDER

NOW, March 29,2022, the unopposed request made in open court by

Candidate, Caroline Avery for leave to withdrawl her nomination petitions seeking

to be the Republican Candidate for Representative in Congress for the First

Congressional District for the 2022 General Primary Election is hereby GRANTED.

The Secretary of the Commonwealth is directed to remove the name of

Caroline Avery from the May 17, 2022 General Primary Election Ballot as a

candidate for Representative in Congress for the First Congressional District.

Each party shall bear her/his own costs.

BOI{NIE BRIGANCE LEADBETTER,
President Judge Emerita

I See Section978.4 of the Election Code, 25 P.S. $ 2938.4, Act of June 3,1937,P.L. 1333, as
amended, added by the Act of July I l, 1980, P.L. 591, 25 P.S. $ 2938.4.

Order Exit
0312912022
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